Rule 38.1.  Ex Parte Custody Orders

Section A.  All requests for ex parte child custody must be pled in accordance with one of the following statutes:
(a) 
La. R.S. 46:2131 et seq., Domestic Abuse Assistance Act;
(b) 
La. R.S. 9:361, 363, 364, Post Separation Family Violence Relief Act;
(c) 
La. C.C.P. Art. 3945, Incidental Order of Child Custody;
(d) 
La. Ch. Code 1564, et seq., Domestic Abuse Assistance Act; or
(e) 
Any other statute expressly permitting such relief.
Section B.  If an ex parte change of custody order is sought when a prior legal custody order exists, the suit record must accompany the application.  If a prior application was sought, reference should be made to such an order; to what Judge, and what order or decision was made thereon.  Orders of ex parte custody and visitation shall be given no weight at merits hearing on child custody or visitation.

Section C.  La. C.C.P. Art. 3945.  When there is no prior legal custody order, ex parte orders granting temporary custody shall not be signed unless the application complies with Louisiana Code of Civil Procedure Art. 3945.  The petitioner, must by affidavit or verified petition, set out in detail all the facts that establish why immediate and irreparable injury will result to the child; when, where, how, and under what circumstances he or she has obtained the physical custody of the child and why he/she is requesting legal custody, or, if not in their physical custody, why they feel they should be entitled to it.  If represented by counsel, the application must be accompanied by counsel’s certificate. 

Section D.   If an ex parte change of custody order is sought when a prior legal custody order exists, the suit record must accompany the application.  If a prior application was sought, reference should be made to such an order; to what Judge, and what order or decision was made thereon. If new facts exist, they should be stated and brought to the attention of the court.  In addition to the certificate and/or affidavit required in Section A above, there must be at least one (1) non-party affidavit attesting to the facts in support of the ex parte modification order.

Section E.  Any Order granting temporary ex parte custody shall contain a provision which prohibits both parents (parties) from changing the child’s residence from the jurisdiction of the court.

Section F.  The petition shall provide for a Rule to Show Cause in the proper division and except for good cause shown or where prohibited by law, the application must provide for visitation substantially in compliance with La. C.C.P. art. 3945.

Section G.  The provisions of this Rule do not apply to any order of custody of a child requested in a verified petition alleging the applicability of the Domestic Assistance Act R.S. 46:2131 et seq. Children’s Code Article 1564 et seq. or the Post Separation Family Violence Relief Act, R.S. 9:361 et seq.
Section H.  On the motion of a party, or on its own motion, the Court may impose appropriate sanctions pursuant to La. C.C.P. art. 863D for certifications that are not based in good faith.

